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TO THE HONORABLE JUDGE OF SAID COURT: 

Subject to (and without waiver of) its previously-filed Plea to the Jurisdiction and, 

Alternatively, Motion to Dismiss or Abate,1 Defendant Presbytery of New Covenant, Inc. 

(“Presbytery” or “PNC”) files this Brief in Opposition to Plaintiff FPCH Church of Houston’s 

(“FPCH” or “Plaintiff”) Motion for Summary Judgment (“Motion”).  In support thereof, PNC 

would show the Court as follows: 

THE INCONVENIENT TRUTH 

The inconvenient truth about this lawsuit is that it is an attempt by one faction of a church 

to use the civil justice system to effectively overturn a church-wide vote on an internal church 

matter.  FPCH’s leadership promoted that vote largely because of its resistance to societal 

changes that now have become law in much of this country.   

The Presbyterian branch of Protestantism is hierarchical, meaning that local churches 

pledge allegiance to a larger organization, in this case the Presbyterian Church U.S.A 

(“PC(USA)”).  The larger organization, also referred to herein as the “denomination,” is much 

like the board of directors of a company; it sets the strategic direction of its member churches 

that carry out the denomination’s mission in their local area.   

The PC(USA) denomination (and its predecessor-in-interest, along with several other so-

called “mainline denominations”) has a long history of pioneering social change.  In the 1950’s, 

the mainstream church supported Women’s Rights, believing that women should be ordained as 

ministers.  In the 1960’s, the mainstream church supported Civil Rights, believing it was wrong 

to discriminate against African-Americans.  Today, the mainstream church supports freedom of 

conscience with regard to the ordination of Gays and Lesbians and same-sex marriage (subject to 

                                                 
1 Presbytery re-urges its Plea to the Jurisdiction and, Alternatively, Motion to Dismiss or Abate and requests that the 
Court dismiss or abate this action for the reasons stated therein. 
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state laws regarding the latter), believing it is wrong to discriminate against someone due to his 

or her sexual orientation.   

FPCH’s leadership wanted to leave the denomination, rather than accept the 

denomination’s latest ecclesiastical determinations, but it lost that vote.  And while FPCH’s 

leadership now says it does not want to leave PC(USA), but merely wants free-and-clear title to 

church property, FPCH knows that any such ruling ipso facto means FPCH must be dismissed as 

a member of PC(USA).  Thus, FPCH seeks in the Courts what it could not accomplish by a vote 

of its membership—withdrawal from PC(USA) to join a more socially conservative 

denomination, one that absolutely prohibits non-celibate gays and lesbians from being ordained 

as ministers, elders, deacons, or even serving in lay leadership, notwithstanding that such persons 

may be in a legally-recognized same-sex marriage. 

PC(USA) has no wish whatsoever to predetermine with what denomination any 

individual parishioner or groups of parishioners may choose to affiliate.  But PC(USA) must 

fight for those in FPCH who wish to remain at their church as members of PC(USA).  Indeed, for 

170 years, FPCH has been a member of this denomination, or its predecessors.  The church has 

grown in size and prestige under the tutelage of the Presbytery and by following the policies of 

PC(USA) or its predecessor.  A simple majority or leadership faction of one congregation at one 

point in time should not be able to use the civil justice system to eviscerate almost two centuries 

of this historical denominational affiliation.   

SUMMARY OF LEGAL ARGUMENTS 

Plaintiff’s Motion for Summary Judgment should be denied.  Since its inception as a 

church in 1839, FPCH has aligned itself with PC(USA) or its predecessors-in-interest.  In 1843, 

FPCH bought its first property for the use and benefit of the denomination.  The charter of FPCH 
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pledged allegiance to the denomination.  In 1925, the denomination amended its constitution to 

make clear that a local church has full discretion in the handling of its property, but only so long 

as the church is a member of the denomination.  In the event a church leaves the denomination, 

the presbytery has the right to take control of the property.   

FPCH has operated under this constitutional rule for almost 100 years, repeatedly 

reaffirming its pledge to this constitution.  Because the constitution provided the Presbytery with 

an interest in the local church’s property at least as of 1925, the trust is irrevocable under Texas 

law.  As a result, this Court should deny FPCH’s Motion for Summary Judgment as a matter of 

legal construction of the prevailing constitution.  At the very least, summary judgment should be 

denied because, at a minimum, there are fact questions about whether a valid trust exists and also 

because, at a minimum, the Presbytery has raised material issues of fact with respect to its 

affirmative defenses.   

Finally, it would violate the First Amendment to grant the injunction sought by FPCH.  If 

granted, the injunction would deprive Presbytery of its constitutional right to enforce church 

rules and hierarchy and to discipline members.             



PAGE 4 

FACTS  

The facts relevant to this case are set out in a timeline and discussed in detail where 

appropriate in the legal arguments.  Presbytery incorporates all evidence in the Appendix filed 

contemporaneously with this Brief.2  These facts show that FPCH acquired its first property in 

1843 “for the sole use and benefit of the Presbyterian denomination.”3  From this seed grew 

today’s FPCH.  Thus, from its inception, FPCH has held its church property for the benefit of 

PC(USA) and its predecessors.  Moreover, the congregations of FPCH have twice voted on 

whether to leave the fold of the PC(USA) and have twice elected to remain with the PC(USA). 

1839 FPCH established as a member of The Presbyterian Church in the United States 
of America. 

 
1843 

 
FPCH buys its first parcel of property.  The deed states that the property is “for 
the sole use and benefit of the Presbyterian denomination.”4   FPCH sells this 
property to buy its second parcel and so forth through the present day. 
 

1887 FPCH incorporates, and its amended Corporate Charter states, “Corporation is 
formed for the support of the public worship of God according to the form of 
Government of ‘The Presbyterian Church in the United States,’ and incidental 
thereto. . .”5 

 
1925 

 
The Book of Church Order is amended by PCUS to include paragraph 158, 
requiring that title to the property of dissolved churches must be conveyed to 
the presbytery.6  The 1925 PCUS constitution also provided that “[a] church can 

                                                 
2 The exhibits to this brief are contained in the attached Appendix, which has also been page numbered A.1 to 
A.718.  Defendant’s exhibits are referenced as “DX,” and Plaintiff’s exhibits are referenced as “PX.” 
3 PX 16 at FPC Houston 282.  The reference to the “Presbyterian denomination” refers to the Presbyterian Church in 
the Unites States of America, which in 1861 split into Northern and Southern denominations (including The 
Presbyterian Confederate States of America in the South, which was replaced by the Presbyterian Church in the 
United States (“PCUS”), and which later merged in 1983 to form the Presbyterian Church (U.S.A.)).  See Motion at 
3-4. 
4 PX 16 at FPC Houston 282. 
5 PX 19 at FPC Houston 000305. 
6 The provision states: “If a church shall be dissolved by the Presbytery, or otherwise cease to exist, and no 
disposition has been made of its property, those who hold the title to the property shall deliver, convey, and transfer 
to the Presbytery of which the church was a member, or to the authorized agents of the Presbytery, all property of 
the church; and the receipt and acquittance of the Presbytery, or its proper representatives, shall be a full and 
complete discharge of all liabilities of such persons holding the property of the church.  The Presbytery receiving 
such property shall apply the same or the proceeds thereof at its discretion.”  See also DX 2 at 233. 
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be organized only by the authority of the Presbytery”7 and that presbyteries had 
the sole power to divide or dissolve congregations.8 
 

1932 
 

The General Assembly of PCUS proposes amendments that would prohibit a 
beneficial interest by the presbytery in local church property, but a majority of 
the presbyteries votes against this amendment.9   
 

1938 
 

The General Assembly of PCUS again proposes amendments that would 
prohibit a beneficial interest by the presbytery in local church property, but 
again a majority of the presbyteries votes against this amendment.10   
 

1944 In 1944, the digest of the General Assembly of PCUS states that “in the final 
analysis the right in and to all property … belongs to the Church as a whole – 
the entire denomination.”11   
 

1950  
 

The General Assembly of PCUS rejects various local churches’ proposed 
amendments to their corporate charters that attempt to hold their property for 
the “sole and exclusive” benefit of the local church without any interest existing 
in favor of the denomination or presbytery as contrary to and in violation of the 
church’s historic practice.  The Assembly said that a particular church does not 
have “absolute ownership of its property without reference to the 
denomination.”12 
 

1979 In Jones v. Wolf, 443 U.S. 595, 603-06 (1979), the Supreme Court holds that 
either the deference method or the neutral principles approach to resolving 
church property disputes is constitutionally permissible and further holds that a 
denomination can assure that church property remains with the denomination by 
including an express trust provision in its constitution provided that it is 
embodied in some legally cognizable form.  
  

1981 
 

PCUS Book of Church Order § 6-3 sets forth property provision almost 
identical to paragraph 158 of the PCUS 1925 Book of Church Order.13   

  

                                                 
7 1925 PCUS Book of Church Order ¶ 26. 
8 1925 PCUS Book of Church Order ¶ 76 (granting Presbyteries power to dissolve congregations); cf. ¶ 65 (setting 
forth powers of the local church session, which do not include any congregational right to “disaffiliate” from the 
denomination). 
9 DX 3 at 233. 
10 DX 3 at 234. 
11 DX 3 at 234. 
12 DX 3 at 234. 
13 Section 6-3 in the 1981/82 PCUS Book of Church Order provides: “If a church is dissolved by the Presbytery, or 
otherwise ceases to exist, and no disposition has been made of its property, those who hold the title to the property 
shall deliver, convey, and transfer to the Presbytery of which the church was a member, or to the authorized agents 
of the Presbytery, all property of the church; and the receipt and acquittance of the Presbytery, or its proper 
representatives, shall be a full and complete discharge of all liabilities of such persons holding the property of the 
church.  The Presbytery receiving such property shall apply the same or the proceeds thereof at its discretion.” DX 
38. 
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1982 The General Assembly of PCUS amends the Book of Church Order, among 
other things, to include in Section 6-3 a trust clause in response to Jones v. 
Wolf, in addition to the pre-existing section 6-4.14 The General Assembly of 
PCUS also revises the former Section 6-3 (now numbered Section 6-4) to make 
more specific the presbytery’s right to take possession of the property of a 
dissolved church without having to resort to legal action in a civil court.   

 
1983 

 
PCUS merges with the UPCUSA to form PC (USA).   
 

1983 Under the terms of the reunion, congregations have eight years in which to 
claim an exemption from the provision of the new PC(USA) Book of Order, 
requiring a congregation to obtain permission from the presbytery before 
buying, selling or mortgaging property.15  A congregation also has the right, if 
two-thirds of its congregation so votes, to leave the church with its property 
free-and-clear of the denomination’s beneficial interest.16     

 
May 
1984 

 
The session of FPCH requests an exemption from the entirety of the property 
ownership provisions of the Book of Order, not just the one requiring the 
presbytery’s permission before buying, selling, or mortgaging property.17  The 
Presbytery grants the exemption as to the latter requirement, but denies the 
church’s broader request for exemption.     
 

June  
1984 

The session of FPCH objects to the limited scope of the exemption.  The 
Presbytery refers the objection to the Presbytery’s Permanent Judicial 
Commission for recommendation, which concludes that the General Assembly 
has properly authorized the amendments to the PCUS’ Book of Church Order 
and that, as a result, FPCH is not exempted from the trust provisions of the 
Book of Order.18 

 
1990 

 
The session of FPCH requests a ruling regarding its claimed exemption from 
the trust clause from the General Assembly, which provides official 
interpretations of the Book of Order.  FPCH asserts that if the General 
Assembly does not grant the broader exemption, “[t]he only avenue remaining 
for former PCUS congregations to retain their historical ownership of local 
property would be for them to withdraw under Article 13 of the Articles of 
Agreement for Reunion.”19  The General Assembly rejects FPCH’s 
interpretation.20 
 

                                                 
14 See DX 3 at 237. 
15 DX 1 at G-4.0208. 
16 DX 1 at A-12, PNC 0007836. 
17 DX 8. 
18 DX 9. 
19 DX 10. 
20 DX 11. 
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1991 FPCH’s congregation votes on whether or not to leave the denomination with 
their property or to remain part of PC(USA).  By a vote of 1296 to 760, the 
congregation votes to remain in the PC(USA).21 
 

2013 FPCH and the Presbytery enter into a Gracious Reconciliation and Dismissal 
Procedure, pursuant to which FPCH was granted, in pertinent part, the right to 
be dismissed from the denomination with its property upon 2/3rds vote of its 
membership and upon payment of compensation to the Presbytery.22  
  

August  
2013 

Texas Supreme Court issues decision in Masterson v. Diocese of Northwest 
Texas, 422 S.W.3d 594 (2013), mandating neutral principles approach for 
determining church property disputes. 
 

2014 The congregation does not obtain the 2/3rds vote needed to obtain dismissal and 
thus chooses to remain a part of PC(USA).     

 
August 
2014 

 
The session of FPCH passes resolution purporting to revoke any express 
trusts.23 

 
ARGUMENT AND AUTHORITIES 

I. FPCH Created an Irrevocable Trust in Favor of the Denomination as Far Back 
as 1843 and No Later than 1925. 

Courts look to a settlor’s intent to determine whether an express trust has been created.  

See Hubbard v. Shankle, 138 S.W.3d 474, 483-84 (Tex. App. – Fort Worth 2004, pet. denied); 

see also TEX. PROP. CODE §112.002 (“A trust is created only if the settlor manifests an intention 

to create a trust.”).   An express trust arises from the expressed intention of an owner of property 

to create a trust with respect to that property.  See id.  No particular words are required to create a 

trust if there is reasonable certainty as to the intended property, object, and beneficiary.  

Hubbard, 138 S.W.3d at 483-84.   

The Texas Trust Act, adopted in 1943, applies only to trusts created after 1943.  Trusts 

created prior to 1943 do not require a written instrument.  See Barnett v. Vincent, 7 S.W. 525, 

526 (Tex. 1888); Ryan v. Lofton, 190 S.W. 752, 757 (Tex. Civ. App. – Ft. Worth 1916, writ 

                                                 
21 DX 17. 
22 DX 22 and DX 38. 
23 PX 79. 
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dism’d).  This is true even with respect to oral trusts created before 1943 that apply to land.  See 

Martin v. Martin, 71 S.W.2d 951, 952 (Tex. Civ. App. – Texarkana 1934, no writ) (“under our 

statute of frauds an agreement creating a trust concerning land is not required to be in writing”) 

(citations and quotation marks omitted).24  Moreover, trusts created prior to 1943 are presumed 

to be irrevocable, unless expressly made revocable.  Isbell v. Williams, 705 S.W.2d 252, 255 

(Tex. Civ. App. – Texarkana 1986, writ ref’d n.r.e) (prior to the adoption of the Texas Trust Act, 

trusts were “considered to be irrevocable unless an expressed power of revocation was reserved 

in the terms of the trust.”).  Trusts created after 1943 are considered to be revocable, unless 

expressly made irrevocable.  See TEX. PROP. CODE §112.051(a).   

In Jones v. Wolf, 443 U.S. 595, 606 (1979), the United States Supreme Court made clear 

that incorporating a trust provision in a denomination’s constitution was one way to comply with 

state law on the creation of trusts so that hierarchical churches could retain church property.  As 

FPCH’s primary expert, Professor Stanley Johanson, explained, a trust clause contained in a 

denominational constitution is valid and binding so long as the local church assents to it:  

Q: So if an appropriate witness or expert testifies and a jury 
determines that the Book of Church Order that FPCH was legally subject to after 
the merger was the version that I'm showing you, which is Defendant's Exhibit 37 
[the 1982/1983 PCUS Book of Church Order], first can we agree that there is, in 
fact, a trust clause in that version? 

 
A. Yes, sir. 
 
Q. And also, can we agree that under U.S. Supreme Court precedent Jones 

v. Wolf, that it's acceptable for a trust to be created by including a trust provision 
in a Book of Order or Church Order if the local church buys into it? 

 
. . .  
 
A. Provided it is embodied in a legally cognizable form, yes, sir. 

                                                 
24 Thus, FPCH is misguided in relying on Wolfe v. Devon Energy Co., 382 S.W.3d 434 (Tex. App. – Waco 2012, 
pet. denied), for the proposition that any trust in favor of Presbytery would be invalid under the statue of frauds.  See 
Motion at 23-24.   
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Q. (BY MR. SCHIFFER) Right. And do you agree that the language that 

is set out in Section 6-3 of Defendant's Exhibit 37 is a legally cognizable form, 
assuming that the local church agreed to it? 

 
A. And takes further action such as to embody that agreement in a manner 

that satisfies Texas law, yes. 
 
Q. Okay. So do you agree -- so you agree the language is sufficient if the 

local church buys into it? 
 
. . .  
 

A. I'm sorry. I'm sorry. If the local church buys into and expresses that 
buying in, embodying that agreement so as to create a trust in a legally cognizable 
form.25 

 

1. FPCH expressed its intent to create a trust in favor of the denomination in 
1843, and that expression is irrevocable under Texas law. 

 
As of 1843, FPCH created an irrevocable trust in favor of the denomination by its express 

words reflected in the deed to the very first piece of property that FPCH acquired.26  This is just 

the first express indication by FPCH of its intent to hold its property in trust for the 

denomination.   

2. As of 1925, FPCH agreed to the PCUS Book of Church Order, which 
included a trust provision.               
 

a. The 1925 PCUS Book of Church Order creates an irrevocable trust, 
which FPCH accepted. 

 
The parties disagree as to as to which denominational constitutional document governs 

FPCH.  There are three choices: (1) the pre-1982 PCUS Book of Church Order (either the 1925 

version or the 1981/82 version); (2) the 1982/83 version of the PCUS Book of Church Order; or 

(3) the post-1983 version of the PC(USA) Book of Order.  FPCH insists that it is bound only by 

                                                 
25 DX 55, Johanson Depo at 9-10. 
26 PX 16 at FPCH Houston 282. 
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the pre-1982 Book of Church Order; Presbytery has insisted that FPCH is bound by the post-

1983 version of the PC(USA) Book of Order, with the exception of just one provision that 

requires a local church to obtain the presbytery’s permission before buying, selling or 

mortgaging property.  For the purposes of this Brief only, the Presbytery is willing to assume that 

the pre-1982 version of the PCUS Book of Church Order is the relevant version with respect to 

the trust issue. 

The Book of Church Order was amended in 1925 to include the following provision: 

¶158  If a church shall be dissolved by the Presbytery, or otherwise cease to 
exist, and no disposition has been made of its property, those who hold the title to 
the property shall deliver, convey, and transfer to the Presbytery of which the 
church was a member, or to the authorized agents of the Presbytery, all property 
of the church; and the receipt and acquittance of the Presbytery, or its proper 
representatives, shall be a full and complete discharge of all liabilities of such 
persons holding the property of the church.  The Presbytery receiving such 
property shall apply the same or the proceeds thereof at its discretion.27    

  
This provision, dating back to 1925, created a trust in favor of the Presbytery so that if the 

local church left the denomination, the Presbytery would obtain control of the church’s property. 

This provision is contained in Section 6-3 of the 1981/82 PCUS Book of Church Order.28   

FPCH expressly consented to these provisions in the PCUS Book of Church Order.  In 

December 1887, FPCH amended its corporate charter to reiterate that it was bound by the form 

of government of the PCUS and to clarify its powers to hold property: 

The purpose for which said Corporation is founded is the support of the public 
worship of God according to the form of government of “The Presbyterian 
Church in the United States,” and as incidental thereto, shall have the power to 
purchase and own and enjoy in any way it may seem fit, an estate in fee, or any 

                                                 
27 DX 53. 
28 In the 1982/1983 PCUS Book of Church Order, this section was moved to section 6-4 and made even more 
explicit: “If a particular church is dissolved by the Presbytery, attempts by either majority or unanimous vote to 
withdraw from the Presbyterian Church in the United States or otherwise ceases to exist or function as a member of 
the Presbyterian Church in the United States, any property that it may have shall be within the control of the 
Presbytery and may be held for designated purposes or sold or disposed of in such manner as the Presbytery, in its 
discretion, may direct.” DX 37. 
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less estate or interest in lands or real estate in the City of Houston, and to sell 
mortgage or convey the same or any estate therein, . . . and to give as security for 
the payment of said borrowed money a deed of trust or mortgage on the property 
both real and personal of said corporation now owned or held by it, or that may 
hereafter be acquired by it.29 

In 1938, FPCH extended its corporate charter for an additional 50 years.30  At this time, PCUS’s 

constitution (the Book of Church Order) contained the trust provision quoted above, which had 

been a part of the PCUS Book of Church Order since 1925.  Moreover, FPCH elders were 

required as part of their ordination to answer affirmatively that they would be governed by the 

denomination’s polity.  See DX 53, 1925 PCUS Book of Church Order at ¶ 148(3) (ordination 

question: “Do you approve the government and discipline of the Presbyterian Church in the 

United States?”); DX 39, 1981/1982 PCUS Book of Church Order § 29-3(6) (same); DX 37, 

1982/1983 PCUS Book of Church Order § 29-3(6) (same); DX 1, 2013/2015 PC(USA) Book of 

Order § W-4.4003 (“Will you be governed by our church’s polity, and will you abide by its 

discipline?”).        

The intent of this provision was restated numerous times over the decades.  In 1932 and 

again in 1938, the General Assembly proposed amendments that would have prohibited such a 

beneficial interest by the presbytery in local church property, but a majority of the presbyteries 

voted against this amendment both times.31   

                                                 
29 PX 19 at FPC Houston 000305 (emphasis added).  Although the charter states that the corporation “shall have the 
power to purchase and own and enjoy in any way it may seem fit, an estate in fee, or any less estate or interest in 
lands or real estate in the City of Houston, and to sell mortgage or convey the same or any estate therein,” these 
powers are specifically described as “incidental” to the purpose of the Corporation, which is “the public worship of 
God according to the form of government of “The Presbyterian Church in the United States.”  Thus, the 
corporation’s powers to hold property must be construed by reference to the requirements of the PCUS form of 
government, which place limitations on that power. 
30 PX 20. 
31 DX 3 at 233-234. 
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In 1944, the digest of the General Assembly stated that “in the final analysis the right in 

and to all property … belongs to the Church as a whole – the entire denomination.”32  That 

overriding principle was reinforced in 1950 when the General Assembly rejected local churches’ 

proposed amendments to their corporate charters that attempted to hold their property “solely 

and exclusively” for themselves as contrary to and in violation of the church’s historic practice.33 

In 1953, the General Assembly emphasized that local church property cannot be held in a 

manner that is “in violation of the obligation of such congregation to the body of the Presbyterian 

Church in the United States as established by the Constitution of such Church.”34 

Again in 1981, the General Assembly reiterated the denomination’s beneficial interest in 

local church property when it proposed to amend § 6-3 of the 1981/1982 Book of Church Order 

(which was the same as ¶158 of the 1925 Book of Church Order).  In the 1982/1983 PCUS Book 

of Church Order, this section was moved to section 6-4 and made even more explicit:  

If a particular church is dissolved by the Presbytery, attempts by either majority or 
unanimous vote to withdraw from the Presbyterian Church in the United States or 
otherwise ceases to exist or function as a member of the Presbyterian Church in 
the United States, any property that it may have shall be within the control of the 
Presbytery and may be held for designated purposes or sold or disposed of in such 
manner as the Presbytery, in its discretion, may direct.35  

The General Assembly explained its proposed amendment of section 6-4 as follows: 

§ 6-4 This Section is based on the present 6-3.  The revision is for the purpose of 
making the provision more specific and more direct.  Instead of putting a duty 
(moral or legal?) on the persons holding legal title to the property to convey it to 
the presbytery when they may perhaps be disinclined to comply, the Section 
provides directly that the property is “within the control of the Presbytery” and 

                                                 
32 DX 3 at 234. 
33 DX 3 at 234. 
34 DX 3 at 235.  FPCH cites the first portion of this statement, which provides that local churches are the beneficial 
owners of their property (Motion at 6 ¶ 10), but omits the important qualification quoted above that regardless of 
how the property is held, it must be held in in a way that does not violate the local congregation’s obligations to the 
PCUS as a whole.  FPCH also cites a 1952 PCUS committee report on property (Motion at 6 ¶ 9), but fails to note 
that the General Assembly did not adopt that 1952 report.  See DX 3 at 235 (“The General Assembly did not adopt 
the report but received it as information.”).   
35 DX 37.   
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thus enables the presbytery to act without having to resort to legal action in a civil 
court.36 

Based upon the language of section 6-3 of the 1981/1982 PCUS Book of Church Order and its 

legislative history, so to speak, there can be no legitimate doubt that as of 1925, at the latest, the 

Presbytery had a beneficial interest in a local church’s property if that church left the 

denomination.37   

Even FPCH’s primary expert, Professor Stanley Johanson, agrees that FPCH is bound by 

the requirement of Section 6-3 in the 1981/82 version of the Book of Church Order, later 

renumbered as Section 6-4: 

Q. All right.  Book of Church Order.  Excuse me.  All right.  So let’s 
talk about that.  We know that under traditional PCUS tradition, 
that when a church is a member of PCUS, it can do what it wants 
with the property.  It doesn’t need permission from the presbytery 
to sell, buy, or mortgage property. 

 
A. That is correct. 
 
Q. But in the event of a dissolution of the church, then 6-3, Section 6-

3 of the traditional Book of Church Order gives the presbytery an 
interest in the property. 

 
A. It gives them the right to compel delivery, conveyance, or transfer 

to the presbytery, yes sir.38 
…. 

 
Q. Oh, oh.  I’m sorry.  Yeah, yes.  In the hypothetical.  In the 

hypothetical the judge says – enters a judgment that declares no 
trust – 

 
A. That’s correct. 

                                                 
36 DX 3 at 230. 
37 See also PX 64 (“As long as the session is there doing its job leading a Presbyterian church, nothing that has 
happened during or since reunion is going to touch the church property.  If the membership dwindles away, the 
presbytery, like an heir, gets the property.  If individuals who make up the membership try to take the property to 
become a church of another denomination, of course the presbytery will object and try to hold the property for a 
loyal presbyterian church. Nothing new since reunion about that.”).    
38 Professor Johanson submitted a correction sheet modifying his answer to change “It gives” to “The text of 6-3 
purports to give”, and stated that the reason for the change was a “clarification.”  See Johanson changes and 
signature.   
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Q. -- full stop [sic].  And then a day later the church is dissolved.  

Does Section 6.3 still apply, or does it not apply in – under your 
thinking? 

 
A. It still applies.  It continues to apply, and the FPC assuredly, for 

decades, generations it’s been subject to the equivalent of 6.3.39    
 

To avoid the consequences of historical Section 6-3, FPCH has resorted to 

misconstruing its terms.  FPCH claims that “dissolved or otherwise ceases to exist” means the 

cessation of the non-profit corporation, i.e., “going out of business.”  This interpretation is 

contrary to Presbyterian polity and is flat out wrong. 

Section 4-2 of the 1981/1982 PCUS Book of Church Order makes clear that a local 

church can only sever its relationship from the denomination by an action of the Presbytery of 

which it is a member: 

§ 4-2 The relationship to the Presbyterian Church, U.S., of a particular church 
can be severed only by constitutional action on the part of the Presbytery of which 
it is a member.40 

Section 16-7 grants the presbytery power to dismiss or dissolve local churches as the 

means to permit them to leave to join another denomination.  Consequently, “dissolution” or 

“ceases to exist” as used in Section 6-3 was not intended to equate to “going out of business” or 

“bankruptcy”; rather, it is the term PCUS used when the presbytery granted a local church 

permission to join another denomination.  Rev. Dr. Paul Hooker has testified that “otherwise 

ceases to exist” means “ceases to exist as a PC(USA) church,”41 and this includes dismissal by 

the presbytery to another reformed body.  If a church is “dismissed” from the PC(USA) 

                                                 
39 DX 55, Johanson Depo. at 16 and 18-19. 
40 DX 39.  The 1925 PCUS Book of Church Order contained similar provisions.  The 1925 PCUS constitution also 
provided that “[a] church can be organized only by the authority of the Presbytery” (¶ 26) and that presbyteries had 
the sole power to divide or dissolve congregations. See DX 53, 1925 PCUS Book of Church Order ¶ 76 (granting 
Presbyteries power to dissolve congregations); cf. ¶ 65 (setting forth powers of the local church session, which do 
not include any congregational right to “disaffiliate” from the denomination). 
41 DX 56, Hooker Depo. at 65. 
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denomination to another reformed denomination, it is necessarily “dissolved” and therefore 

“ceases to exist” as a PC(USA) church and, therefore, the church property must be conveyed to 

the presbytery.42  On the other hand, because a congregation cannot dismiss itself from the 

denomination and only a Presbytery can dissolve a PC(USA) congregation, a congregation’s 

unilateral attempt to leave the PC(USA) (or PCUS) without presbytery approval would be 

ineffective.  In such a case, the PC(USA) (or PCUS) would still consider the congregation to be a 

PC(USA) (or PCUS) congregation and subject to the Book of Order and its trust provisions.43     

In sum, FPCH bound itself to the Book of Church Order as a continuing member of the 

faith, probably since its founding, but at least by 1843 when it included an express trust provision 

in its deed, and certainly no later than 1925, when it consented by its words and action to the 

inclusion of section ¶ 158 in the PCUS Book of Church Order, which later became § 6-3 in the 

1981/82 PCUS Book of Church Order (and § 6-4 in the 1982/1983 PCUS Book of Church 

Order).  FPCH again reconfirmed its consent to this provision when it sought exemption from the 

PC(USA) Book of Order in 1984.  And since this trust clause was created prior to 1943, it is 

irrevocable by FPCH now. 

b. FPCH’s efforts to avoid the trust provisions in the 1925 PCUS Book of 
Church Order fail. 
 

In an effort to avoid its own constitution, FPCH argues that “Section 6-3 (formerly ¶ 158) 

is part of an ecclesiastical document that elsewhere within it declares that it has no legal force.”  

(Motion at 31, citing § 1-2 (church power is “wholly moral and spiritual”) and § 14-1 (church 

courts are “distinct from the government of the state and possess no civil jurisdiction of power to 

inflict civil penalties.”).  FPCH misconstrues these provisions, which in any event are inapposite 

in this case.  While it is true that the denomination prefers that church disputes be resolved in 
                                                 
42 DX 56, Hooker Depo. at 30-36, 65. 
43 DX 56, Hooker Depo. at 41-42. 
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church courts, as opposed to civil courts, where a local congregation resorts to civil legal action 

as FPCH has done here, the denomination intends that the commitments contained in the Book of 

Church Order (and later the Book of Order) will be enforced in civil courts, as an expression of 

the agreements made between the local church and the denomination.  It is not a question of the 

Book of Order seeking to “inflict civil penalties” (§ 14-1) or “making laws that regulate civil 

society” (Hooker Depo. at 24); rather, it is a matter of enforcing the trust agreement that both 

parties agreed to in paragraph 158 of the PCUS Book of Church Order.  See  DX 57, Cole Depo. 

at 16 (“I believe it is both [a moral duty and a legal duty for a church to convey property under § 

6-3]”).  FPCH’s argument that the Book of Order has no legal effect is like FPCH saying, “We 

intended to create an express trust, but now that we want to leave the church, we do not want to 

be bound by this inconvenient promise.” 

FPCH next argues that ¶ 158 does not require FPCH to convey its property to Presbytery 

if it leaves PC(USA) because Presbytery has no legal authority to dissolve a civil corporation.  

Motion at 32.  While this is true, it is irrelevant.  The trust provisions in ¶ 158 agreed to by 

FPCH that impose on FPCH the obligation to transfer the property to Presbytery are not 

dependent upon the dissolving of the civil corporation.  Instead, the obligation is contingent upon 

(1) “a church [being] dissolved by presbytery,” which is an ecclesiastical act that presbytery is 

most certainly empowered to do, in that dissolving the church involves dismissing it as a member 

of the denomination or severing its relationship with the denomination or (2) the local church 

“otherwise ceas[ing] to exist,” which Dr. Hooker has testified means ceasing to exists as a 

member of the PCUS or PC(USA) denomination.  Neither of these occurrences has anything to 

with dissolving a civil corporation.     



PAGE 17 

FPCH next argues that paragraph 158 does not apply because another condition of its 

application is that “no disposition has been made of its property,” and FPCH recently amended 

its bylaws to provide for the disposition of its assets in the event the corporation is dissolved.  

Motion at 33-24 (citing PX 80).  Yet FPCH does not get to make this call.  The phrase “no 

disposition has been made of its property” can only mean that the presbytery and the local church 

have not agreed in advance of dissolution concerning what is to be done with the property.  To 

adopt FPCH’s interpretation would be to render the provision meaningless, since any departing 

local church would always make “other disposition of its property” (i.e., take it with them), 

rather than have the presbytery keep the property.  In Texas, courts should not consider a 

provision in isolation or render a provision meaningless but should instead consider each 

provision relative to the agreement as a whole and harmonize them.  See Myers v. Gulf Coast 

Minerals Mgmt. Corp., 361 S.W.2d 193, 196 (Tex. 1962); Universal C.I.T. Credit Corp. v. 

Daniel, 150 Tex. 513, 243 S.W.2d 154, 158 (1951).  

Finally, FPCH argues that any conveyance of property (or trust interest therein) by FPCH 

requires approval by FPCH’s board of directors.   Motion at 25 (citing TEX. BUS. ORGS. CODE §§ 

22.201; 22.214; 22.164; 22.255).  In this case, the approval of FPCH’s board of directors to 

create the trust provision set forth in ¶ 158 of the PCUS Book of Church Order is contained in 

FPCH’s corporate charter itself, which provides that “the purpose for which said Corporation is 

founded is the support of the public worship of God according to the form of government of 

“The Presbyterian Church in the United States.” 44  In 1938, FPCH extended its corporate 

charter for an additional 50 years.  See PX 20.  At that time, PCUS’s constitution (the Book of 

Church Order) contained the trust provision quoted above, which had been a part of the PCUS 

Book of Church Order since 1925.   
                                                 
44 PX 19 at FPC Houston 000305 (emphasis added). 
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Because this trust was created prior to 1943, it is presumed to be irrevocable, and FPCH’s 

later efforts to revoke the trust (cf. Motion at 34-35) are ineffective.   

II. FPCH’s 1984 Resolution Again Confirmed FPCH’s Consent to the Book of 
Church Order. 

Even if the 1925 PCUS Book of Church Order had not created an irrevocable trust in 

favor of the PCUS, FPCH’s actions in 1984 in response to the PC(USA) merger did. In March 

1984, FPCH took action in response to the merger to claim an exemption from provisions in the 

new PC(USA) constitution that were not similar to provisions in the predecessor PCUS 

constitution. The FPCH congregation passed the following resolution and forwarded it to 

Presbytery: 

 NOW, THEREFORE, BE IT RESOLVED that the congregation of the First 
Presbyterian Church of Houston, Texas, in a regularly called meeting, does 
hereby vote to be exempt from each and every one of the provisions of Chapter 
VIII of the Book of Order (except said section 7 under which this action is taken) 
and shall hold title to its property and exercise its privileges of incorporation and 
property ownership under the provisions of the Constitution of the Presbyterian 
Church in the United States to which it was legally subject prior to the 
establishment of the Presbyterian Church (U.S.A.), this action having been taken 
within eight years following the establishment of the Presbyterian Church 
(U.S.A.). 45 

The plain language of this resolution states that FPCH does not wish to be bound by the 

PC(USA) Book of Order but, instead, shall hold title to its property “under the provisions of 

Constitution of the [PCUS] to which it was legally subject prior to the establishment of the 

Presbyterian Church (U.S.A.).”  The PCUS Constitution referenced in this resolution is either the 

1981/82 PCUS Book of Church Order or the 1982/83 PCUS Book of Church Order.  As 

discussed above, both the 1981/82 PCUS Book of Church Order and the 1982/83 Book of 

Church Order impose trust obligations with respect to FPCH’s property, namely:  

                                                 
45 DX 8 at FPC Houston 00049. 
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If a church shall be dissolved by the Presbytery, or otherwise cease to exist, and 
no disposition has been made of its property, those who hold the title to the 
property shall deliver, convey, and transfer to the Presbytery of which the church 
was a member, or to the authorized agents of the Presbytery, all property of the 
church; and the receipt and acquittance of the Presbytery, or its proper 
representatives, shall be a full and complete discharge of all liabilities of such 
persons holding the property of the church.  The Presbytery receiving such 
property shall apply the same or the proceeds thereof at its discretion.”46 

The 1981/82 PCUS Book of Church Order also provides at Section 4-2: “The relationship 

to the Presbyterian Church, U.S., of a particular church can be severed only by constitutional 

action on the part of Presbytery of which it is a member.”47           

III. Alternatively, A Constructive Trust Exists on FPCH Property in Favor of PNC 
and PC(USA). 

A constructive trust is an equitable remedy created by the courts to prevent unjust 

enrichment resulting from an unconscionable act.  Hubbard v. Shankle, 138 S.W.3d 474, 485 

(Tex. App. – Fort Worth 2004, pet. denied); Elisor v. Elisor, 630 S.W.2d 746, 748 (Tex. App.—

Houston [1st Dist.] 1982, no writ).  The three elements for imposing a constructive trust are (1) 
                                                 
46 DX 39, 1981/82 PCUS Book of Church Order § 6-3 (which is based on 1925 PCUS Book of Church Order ¶ 158). 
47 Even if no trust existed prior to 1984, the trust FPCH has created in favor of PNC is irrevocable by virtue of the 
fact that FPCH’s 1984 resolution is enforceable and irrevocable.  It was a signed writing authorized by FPCH’s 
board of directors.  It is irrevocable because Section G-4.0208 of the Book of Order -- which allows for 
congregations to seek exemptions from any of its property provisions that are different from PCUS provisions -- 
provides that the congregation will remain subject to the provisions of its prior constitution.  This section further 
provides that the section cannot be amended. Because FPCH agreed to the trust provision expressly pursuant to a 
constitutional process that could not be amended, even by further constitutional action, any attempt by FPCH to 
revoke the express trust would have no effect.  See, e.g., Runyan v. Mullins, 864 S.W.2d 785, 788 (Tex. App. – Fort 
Worth 1993, writ denied) (quoting Restatement (Second) of Trusts § 331 cmt. d (1959) (“[I]f the settlor reserves a 
power to modify the trust only in a particular manner or under particular circumstances, he can modify the trust only 
in that manner or under those circumstances.”)  

The trust created in 1984 is irrevocable for the additional reason that it was supported by consideration and 
is thus contractual and irrevocable. See  Shellberg v. Shellberg, 459 S.W.2d 465, 469 (Tex. Civ. App.—Fort Worth 
1970, writ ref’d n.r.e.). From 1983 to 1991, FPCH had a one-time, eight-year option period under the PCUSA 
constitution in which to decide whether to stay in the denomination under its property rules or to depart with 
property. FPCH elected to remain in the denomination and accepted the benefits of membership over the next two 
decades, including: (1) using the PCUSA's name and affiliation, (2) participating in the Board of Pensions (the 
retirement and medical plan of the PCUSA) and using those benefits to attract employees (see PX 76 and 77), and 
(3) accepting pastoral benefits from the Presbytery.  See DX 58, 9/16/14 Hearing Tr. at 260-263 (Testimony of Rev. 
Mike Cole).  Contrary to FPCH’s assertions, the fact that FPCH was receiving these benefits prior to 1984 does not 
negate the fact that these benefits constitute consideration for acceptance of the trust clause.  If FPCH had rejected 
the trust clause outright, it would not have been permitted to remain in the PC(USA) and would no longer have been 
able to receive these benefits.  Thus, the fact that FPCH continued receipt of these benefits was sufficient 
consideration for the contractual trust created in 1984. 
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breach of a special trust, fiduciary relationship, or actual fraud, (2) unjust enrichment of the 

wrongdoer, and (3) tracing to an identifiable res.  Hubbard, 138 S.W.3d at 485.  Thus, a court 

may impose a constructive trust on property acquired or retained in violation of a fiduciary duty. 

There should be no dispute that a fiduciary relationship exists between FPCH and the 

Presbytery, as even Professor Johanson acknowledges (DX 58, 9/16/14 Hearing Tr. at 144:23-25 

(“And I’m fairly confident, it’s fair to say – that FPC owes some form of fiduciary duty to the 

Presbytery and the Synod.”).   Thus, to allow FPCH to take church property in violation of the 

Presbytery’s rights would be a breach of fiduciary duty and unjustly enrich the current FPCH 

corporation at the expense of both prior members of the congregation who contributed money to 

purchase the property at issue with the expectation that it would remain with the PCUS or its 

successor and the Presbytery, which has provided support to FPCH with the expectation that the 

property would be held for the benefit of the entire denomination.  The benefits Presbytery 

provided to FPCH as a continuing member of PCUS and PC(USA) included assisting FPCH in 

hiring pastors, allowing FPCH to use the PCUS and PC(USA) name to attract members, and 

participating in the PC(USA) health and benefit plans.48 (Even if these were funded by FPCH 

contributions (PX 76 and 77), PC(USA) maintains and administers the plans and provides 

benefits that no single church could provide on its own).  Presbytery has acted as a “pastor to the 

pastors” and has assisted FPCH in difficult times when “it was in the midst of an internal crisis” 

and its prior senior pastor faced difficulties and had to be replaced.49   

No Texas cases were found creating, or refusing to create, a constructive or implied trust 

in this context.  But two out-of-state cases, applying the neutral principles approach, are on point.  

In the first, Falls Church v. Protestant Episcopal Church, 740 S.E.2d 530 (Va. 2013), the 

                                                 
48 See DX 58, 9/16/14 Hearing Tr. at 260-263 (Testimony of Rev. Mike Cole).   
49 See DX 54, FPC Houston 008190-91.  See also DX 58, 9/16/14 Hearing Tr. at 261-62 (Testimony of Rev. Mike 
Cole).   
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Virginia Supreme Court addressed the same issues with which this Court is confronted.  Noting 

that the record demonstrated that the local church permitted the diocese to play an active role in 

its overall operations, and that members of the local church served in the diocese, the court found 

that a fiduciary relationship existed and that both the local church and the diocese expected that 

the property of the local church would be held in trust for the benefit of the diocese.   Id. at 671-

72.  As such, the court found that the imposition of a constructive trust was appropriate, even 

though the court did not find that an express trust existed given the peculiar requirements of 

Virginia statutory trust law.  Id. at 671-72. 

In Presbytery of Hudson River v. Trustees of FPCH Church, 72 A.D.3d 78 (N.Y. 2010), 

the court held on appeal that the presbytery was entitled to summary judgment regarding the 

existence of an implied trust in its favor on the church property of a congregation that had left the 

denomination, relying in part on evidence that an historical implied trust had existed prior to the 

enactment of the express trust provision in the Book of Order, dating back to the inception of that 

particular church in 1817.  Id. at 95-96.  The express trust provision merely codified a trust 

relationship that had historically existed between the local churches and PC(USA) and its 

predecessors.  Id.  The court also found persuasive in finding the existence of an implied trust 

that throughout its existence the local church had conducted its affairs in accordance with the 

PC(USA)’s constitution and was an integral member of its organization.  Id. at 98.     

   Just as the diocese and the local church participated in each other’s activities in Falls 

Church and just as the local church conducted its affairs in accordance with the PC(USA)’s 

constitution in Hudson River, PNC and FPCH have been actively involved in each other’s 

operations for 170 years.  FPCH members serve and have served in the PNC from time in 

memoriam.  The PNC routinely liaises with FPCH on all aspects of its operations.  Each time 
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that FPCH contemplated leaving PC(USA), it followed the rules set forth by PC(USA) for  

dismissal.  By the inherent nature of a religious organization such as this, a relationship of trust 

and confidence exists justifying the imposition of a constructive or implied trust. 

IV. FPCH is Estopped from Disavowing the Trust Clause.50 

    Many of the same facts that support the imposition of a constructive trust on FPCH’s 

church property also support the proposition that FPCH is estopped from keeping or claiming 

that property.  For years, FPCH did not contest the applicability of the provisions in the 1925 

PCUS Book of Church Order that gave the PCUS a beneficial interest in local church property51 

-- all the while accepting the benefits of remaining a member of the PCUS, and later the 

PC(USA).  In addition, the leaders of FPCH promised to abide by the PCUS (and later the 

PC(USA) constitution and discipline.52  Both the PCUS constitution and the PC(USA) 

constitution contained a provision that created a trust on church property.  After all these 

decades, it would be unconscionable to allow FPCH to switch positions and abscond with church 

property for itself now. 

Quasi-estoppel precludes a party from asserting, to another's disadvantage, a right 

inconsistent with a position previously taken. Lopez v. Munoz, Hockema & Reed, L.L.P., 22 

S.W.3d 857, 864 (Tex. 2000).  The doctrine applies when it would be unconscionable to allow a 

person to maintain a position inconsistent with one to which he acquiesced, or from which he 

accepted a benefit.  Id.  Thus, quasi-estoppel forbids a party from accepting the benefits of a 

                                                 
50 In support of its estoppel defenses, Presbytery relies on the facts and summary judgment evidence set forth in the 
“Facts” section of this Brief.  Without limitation, Presbytery relies on the time line and other facts relating to all the 
events that have occurred since the founding of the church – and especially all the events that have occurred since 
the amendment of the Book of Church Order in 1925 to add ¶ 158 – that support its estoppel defenses.   
51 DX 53 at ¶ 158.  
52 DX 53, 1925 PCUS Book of Church Order at ¶ 148(3) (ordination question: “Do you approve the government and 
discipline of the Presbyterian Church in the United States?”); DX 39, 1981/1982 PCUS Book of Church Order § 29-
3(6) (same); DX 37, 1982/1983 PCUS Book of Church Order § 29-3(6) (same); DX 1, 2013/2015 PC(USA) Book of 
Order § W-4.4003 (“Will you be governed by our church’s polity, and will you abide by its discipline?”).  
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transaction and then subsequently taking an inconsistent position to avoid corresponding 

obligations or effects.  Eckland Consultants, Inc. v. Ryder, Stilwell Inc., 176 S.W.3d 80, 87 (Tex. 

App.—Houston [1st Dist.] 2004, no pet.).  Quasi-estoppel requires no showing of 

misrepresentation or of detrimental reliance.  Id.  Texas courts have recognized that an action to 

declare a trust invalid can be defeated if a court finds waiver, ratification, or estoppel.  See In re 

Estate of Canales, 837 S.W.2d 662, 663-64, 668 (Tex. App. – San Antonio 1992, no writ) (trial 

court found that beneficiaries of trust had ratified trust and were estopped from denying, and had 

waived any right to deny, the trust because they had received benefits of trust; appellate court 

recognized validity of defenses but found that summary judgment evidence was not sufficient). 

At the very least, fact issues exist with respect to estoppel that preclude summary judgment. 

V. FPCH Waived its Right to Challenge the Denominational Trust.53 

Waiver is the intentional relinquishment of a known right or intentional conduct 

inconsistent with claiming that right. Jernigan v. Langley, 111 S.W.3d 153, 156 (Tex. 2003). A 

waivable right may spring from law or from a contract. Tenneco Inc. v. Enterprise Prods. Co., 

925 S.W.2d 640, 643 (Tex. 1996).  Waiver is largely a matter of intent, and for implied waiver to 

be found through a party's actions, intent must be clearly demonstrated by the surrounding facts 

and circumstances.  Motor Vehicle Board v. El Paso Independent Automobile Dealers Ass'n, 

Inc., 1 S.W.3d 108, 111 (Tex. 1999).  Mere silence cannot establish waiver unless the inaction 

shows an intent to relinquish the right. Jernigan v. Langley, 111 S.W.3d 153, 157 (Tex. 2003). 

The trust provisions contained in paragraph 158 of the PCUS Book of Church Order have 

been in place since 1925, and in all that time, FPCH has never challenged them – not even as of 

                                                 
53 In support of its waiver defense, Presbytery relies on the facts and summary judgment evidence set forth in the 
“Facts” section of this Brief.  Without limitation, Presbytery relies on the time line and other facts relating to all the 
events that have occurred since the founding of the church – and especially all the events that have occurred since 
the amendment of the Book of Church Order in 1925 to add ¶ 158 – that support its waiver defense. 
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today (although FPCH does try to twist its meaning to fit its current intentions).  At the very 

least, fact issues exist with respect to waiver that preclude summary judgment. 

VI. FPCH Ratified the Denominational Trust.54 

 “Ratification occurs when a person who knows all the material facts confirms or adopts a 

prior act that did not then legally bind him and which he could have repudiated.” Samms v. 

Autumn Run Cmty. Improvement Ass’n, Inc., 23 S.W.3d 398, 403 (Tex. App. – Houston [1st 

Dist.] 2000, pet. denied).   The elements of the affirmative defense of ratification are: “(1) 

approval by act, word, or conduct; (2) with full knowledge of the facts of the earlier act; and (3) 

with the intention of giving validity to the earlier act.”  Id. 

For the almost 60 years between 1925 and 1984, FPCH by its words and conduct ratified 

paragraph 158 of the 1925 PCUS Book of Church Order (renumbered as § 6-3 in the 1981/1982 

PCUS Book of Church Order).  Again, in 1984, FPCH reconfirmed its commitment to these 

provisions.55  Again, in 1991, FPCH voted to remain a member of PC(USA), knowing that 

membership required a commitment to the trust clauses.56  Indeed, prior to the vote, the session 

of FPCH stated that “[t]he only avenue remaining for former PCUS congregations to retain their 

historical ownership of local property would be for them to withdraw under Article 13 of the 

Articles of Agreement for Reunion.” 57  FPCH subsequently voted and decided to stay a member 

of PC(USA).58  Yet now they want to forget they ratified the trust provisions by deciding to stay.   

FPCH claims that its position in 1991 (and today) is that notwithstanding the outcome of 

the 1991 vote, “The disagreement over who owns the property would continue.”  Motion at 23 
                                                 
54 In support of its ratification defense, Presbytery relies on the facts and summary judgment evidence set forth in 
the “Facts” section of this Brief.  Without limitation, Presbytery relies on the time line and other facts relating to all 
the events that have occurred since the founding of the church – and especially all the events that have occurred 
since the amendment of the Book of Church Order in 1925 to add ¶ 158 – that support its ratification defense.   
55 DX 8. 
56 DX 17.  
57 DX 10, FPC Houston 000974 to 985. 
58 DX 17, FPC Houston 844-846 (reflecting only 37% of votes cast in favor of dismissal). 
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(citing PX 52).  But the fact remains that FPCH voted in favor of staying in the PC(USA) in 

1991 with full knowledge that (1) the 1991 vote was its “last opportunity by congregational vote 

to overcome the position of the denomination that it is the beneficiary of all our congregation’s 

property” (DX 52) and (2) that PC(USA) asserted a trust interest in the property. FPCH 

continued to accept the benefits of PC(USA) membership after the 1991 vote.  If ratification is 

not established as a matter of law, at the very least facts issues preclude the granting of summary 

judgment.  

VII. FPCH’s Claims are Barred by Laches.59 

Laches is an equitable remedy that prevents a plaintiff from asserting a stale claim due to 

a lapse of time.  The elements that must be established to prevail on a defense of laches are (1) 

an unreasonable delay and (2) a disadvantage to the person raising the defense as a result of such 

delay.  Knesek v. Witte, 754 S.W.2d 814, 816 (Tex. App. – Houston [1st Dist.] 1988, writ 

denied). 

FPCH has known since at least 1925 that Presbytery claimed a trust interest in its 

property.  FPCH sought two rulings from the PC(USA) on this issue, once in 1984 and once in 

1991.60  With FPCH having submitted the dispute to the ecclesiastical courts, PNC had a 

reasonable expectation that the matter would end there. Until 2014, FPC never sought any ruling 

in civil court.  FPCH waited 30 years to seek a judicial determination of Presbytery’s trust 

claims, during which time it continued to receive the benefits of PC(USA) membership and was 

afforded two opportunities to be dismissed from the denomination with its property by 

congregational vote.  Only after the second vote in 2014 failed did FPCH seek a civil court 

                                                 
59 In support of its laches defense, Presbytery relies on the facts and summary judgment evidence set forth in the 
“Facts” section of this Brief.  Without limitation, Presbytery relies on the time line and other facts relating to all the 
events that have occurred since the founding of the church – and especially all the events that have occurred since 
the amendment of the Book of Church Order in 1925 to add ¶ 158 – that support its laches defense. 
60 DX 8; DX 9; DX 10; DX 11. 
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remedy, and Presbytery has been prejudiced by this delay.  Given the long passage of time by 

FPCH in seeking a secular review of these decisions, the doctrine of laches should bar FPCH’s 

claims. 

VIII. The Injunctive Relief FPCH Seeks is Unconstitutional.   

This dispute began in 1984 before Texas clearly enunciated its adoption of the “neutral 

principles” approach, see DX 8 and 9, and so application of the neutral principles approach 

rather than the deference doctrine is unconstitutional, see Jones v. Wolf, 443 U.S. 595, 606 n.4 

(1979). The deference doctrine is consistent with recent U.S. Supreme Court decisions, see  

Hosanna-Tabor Evangelical Lutheran Church & Sch. v. E.E.O.C., 132 S. Ct. 694, 704–05 

(2012), and should be the only method of resolving church property disputes within hierarchical 

churches. And, without waiver of this argument, even under neutral principles, denominational 

trust clauses are fully enforceable, as contemplated by Jones, 443 U.S. at 606. Without waiving 

those points, FPCH holds its property in trust for PC(USA) under basic neutral principles of 

Texas law. 

The injunction FPCH seeks is unconstitutional for the additional reason that it infringes 

on First Amendment religious freedoms.  FPCH seeks an injunction that, among other things, 

prohibits Presbytery from enforcing its church hierarchy or disciplining its ministers or officers.  

(See Proposed Injunction at page 4 which enjoins Presbytery from “2) initiating any disciplinary 

or other retaliatory action against the employees, officer, ministers, or members of First 

Presbyterian Church of Houston which directly or indirectly arises from or is connected to any 

property issue raised in, prompted by, or related to the subject matter of this litigation; 3)  

dissolving First Presbyterian Church of Houston or appointing or initiating processes leading to 

the appointment of an administrative commission to assert original jurisdiction, directly or 

indirectly, over First Presbyterian Church of Houston in order to assume or effect control over 
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the ownership, use, or disposition of the Personal or Real Property. . .”).  Such a restriction 

violates First Amendment religious freedoms.  See Hosanna-Tabor Evangelical Lutheran 

Church & Sch. v. E.E.O.C., 132 S. Ct. 694, 704–05 (2012); Serbian E. Orthodox Diocese v. 

Milivojevich, 426 U.S. 696, 708–09 (1976). See also Green v. United Pentecostal Church 

Intern., 899 S.W.2d 28, 30 (Tex. App.—Austin 1995, writ denied) (citing Serbian Eastern 

Orthodox for the proposition that courts are to leave religious matters and church discipline to 

the church).   

One specific example of the unconstitutional relief FPCH seeks relates to the August 

2014 vote by FPCH’s session that purported to revoke any express trust between FPCH and 

PC(USA) regarding the use and benefit of church property.  FPCH’s session lacked the power to 

take such action.  See DX 59, Hooker Affidavit.  Once that action was taken by FPCH’s session, 

Presbytery was constitutionally authorized to exercise original jurisdiction over the session by 

forming an administrative commission empowered to rescind this action as being contrary to 

PC(USA)’s Constitution.  Id.  But Presbytery was precluded from taking that ecclesiastical 

action because of the Temporary Injunction that FPCH had previously obtained.  Continuing to 

enjoin Presbytery from exercising its right under the United States Constitution to administer and 

implement church discipline would be patently unconstitutional.  See Serbian Eastern Orthodox, 

426 U.S. at 708-09. 

The proposed injunctive relief would also prohibit Presbytery from disciplining or 

removing church officials who have rejected a fundamental religious tenet of the church – the 

belief in the “organic unity of the denomination” as expressed in the trust clause.  These same 

officials breached their commitments under the Covenant Agreement, as well as the vows they 

took to be governed by the Book of Order when they were ordained.  Enjoining the Presbytery 
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from taking action permitted by the Book of Order (regardless of whether Presbytery intends to 

do so) violates First Amendment principles.  Moreover, as a matter of PC(USA) polity, a local 

congregation cannot remain a member of PC(USA) unless it holds its property in trust for the 

denomination according to the Book of Order.61  Accordingly, in the event the court enters 

judgment in favor of FPCH granting it clear title to the property, Presbytery might be compelled 

to dismiss FPCH from the PC(USA).  Because the proposed injunction on its face would prohibit 

Presbytery from doing so, it is unconstitutional.    

                                                 
61 See DX 59, Affidavit of Rev. Dr. Paul Hooker. 
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CONCLUSION AND PRAYER 

For the foregoing reasons, Presbytery respectfully requests that this Court deny FPCH’s 

Motion for Summary Judgment.     
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